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Corks & Courts: A Judicial Roundtable on AI in Practice 
 
The following topics are intended to facilitate discussion regarding the 
omnipresent issue of Artificial Intelligence (“AI”) and its impact on the practice 
of law generally and on the bankruptcy bar specifically. Group members will 
first discuss each hypothetical. Thereafter, a representative from each group 
will share the group’s observations. 
 
Topic 1: AI and the Attorney-Client Privilege 
In light of the ever-increasing usage, and potential reliance, on AI, what steps 
can, and should, litigants take to ensure that they preserve the attorney-client 
privilege. 
 
Relevant Statutes and Cases 
 
California Rule of Professional Conduct 1.6(a) 
A lawyer shall not reveal information protected from disclosure by Business and 
Professions Code section 6068, subdivision (e)(1) unless the client gives informed 
consent,* or the disclosure is permitted by paragraph (b) of this rule [regarding prevention 
of criminal acts]. 
 
California Business & Professions Code § 6068(e)(1) 
(e)(1) To maintain inviolate the confidence, and at every peril to himself or herself to 
preserve the secrets, of his or her client. 
 
United States v. Ruehle, 583 F.3d 600, 607 (9th Cir. 2009). 
“[A] party asserting the attorney-client privilege has the burden of establishing the 
[existence of an attorney-client] relationship and the privileged nature of the 
communication.” 
 
United States v. Graf, 610 F.3d 1148, 1156 (9th Cir. 2010). 
“An eight-part test determines whether information is covered by the attorney-client 
privilege: 
(1) Where legal advice of any kind is sought (2) from a professional legal adviser in his 
capacity as such, (3) the communications relating to that purpose, (4) made in confidence 
(5) by the client, (6) are at his instance permanently protected (7) from disclosure by 
himself or by the legal adviser, (8) unless the protection be waived.” 
 
 
United States v. Heppner, No. 25 CR. 503 (JSR), 2026 WL 436479 (S.D.N.Y. Feb. 17, 
2026). 
Federal agents seized electronic devices containing a defendant’s communications with, 
and documents generated by Claude. Defendant asserted that the materials were 
generated for the purpose of conveying facts to his counsel for the purpose of obtaining 
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legal advice. 
 
The Court concluded that by entering confidential information into a consumer-grate, 
public version of Claude entirely on his own initiative, he voluntarily disclosed such 
information outside the attorney-client relationship and that subsequent disclosure to his 
counsel, could not cure the earlier waiver of privilege. Similarly, the Court found that the 
materials in question were not protected by the work-product doctrine even if they were 
prepared in anticipation of litigation because they were not prepared by or at the behest 
of his counsel. 
 
A copy of the S.D.N.Y’s decision is attached hereto as Exhibit “1.” 

 
Warner v. Gilbarco, Inc., No. 2:24-CV-12333, 2026 WL 373043 (E.D. Mich. Feb. 10, 
2026). 
Defendant sought to compel discovery of a pro se plaintiff’s use of artificial intelligence 
during litigation, after discovery had closed. In denying the motion to compel, the Court 
held that the AI generated materials were subject to work-product protection because 
generative AI program allegedly used by plaintiff was a tool, and because AI materials 
were involved in plaintiff's internal drafting process, analysis, and her thought process, 
and were prepared in anticipation for litigation. 
 
A copy of the E.D. Mich.’s decision is attached hereto as Exhibit “2.” 
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Topic 2: AI and the Work-Product Doctrine 
Similar to Topic 1, what steps can, and should, litigants take to ensure that 
they preserve the attorney work-product doctrine and should litigants 
consider not using AI? 
 
Relevant Statutes and Cases 
 
Federal Rule of Civil Procedure 26(b)(3)(A) 
Documents and Tangible Things. Ordinarily, a party may not discover documents and 
tangible things that are prepared in anticipation of litigation or for trial by or for another 
party or its representative (including the other party's attorney, consultant, surety, 
indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be 
discovered if: 
(i) they are otherwise discoverable under Rule 26(b)(1); and 
(ii) the party shows that it has substantial need for the materials to prepare its case and 
cannot, without undue hardship, obtain their substantial equivalent by other means. 
Made applicable in bankruptcy proceedings pursuant to Federal Rule of Bankruptcy 
Procedure 7026. 
 
United States v. Nobles, 422 U.S. 225, 238–39, 95 S. Ct. 2160, 2170, 45 L. Ed. 2d 141 
(1975). 
“[T]he work-product doctrine shelters the mental processes of the attorney, providing a 
privileged area within which he can analyze and prepare his client's case. But the doctrine 
is an intensely practical one, grounded in the realities of litigation in our adversary system. 
One of those realities is that attorneys often must rely on the assistance of investigators 
and other agents in the compilation of materials in preparation for trial. It is therefore 
necessary that the doctrine protect material prepared by agents for the attorney as well 
as those prepared by the attorney himself.” 
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Topic 3: AI and an Attorney’s Duties of Competence and Candor to the 
Tribunal 
Based on the potential for hallucinations and inaccuracies, what challenges 
does the use of AI pose to an attorney’s duties of competence and candor to 
the tribunal and what steps can, and should, attorneys take to ensure that 
their use of AI does not conflict with such duties? Additionally, to the extent 
that an attorney’s conduct violates such rules, what steps can a Court take 
to address and dissuade such conduct.  Is General Order No. 210 and the 
accompanying form Declaration issued by the Southern District Bankruptcy 
Court a model that other courts could adopt? 
 
Relevant Statutes and Cases 
 
California Rule of Professional Conduct 1.1 
(a) A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail to 
perform legal services with competence. 
(b) For purposes of this rule, “competence” in any legal service shall mean to apply the 
(i) learning and skill, and (ii) mental, emotional, and physical ability reasonably* necessary 
for the performance of such service. 
(c) If a lawyer does not have sufficient learning and skill when the legal services are 
undertaken, the lawyer nonetheless may provide competent representation by (i) 
associating with or, where appropriate, professionally consulting another lawyer whom 
the lawyer reasonably believes* to be competent, (ii) acquiring sufficient learning and skill 
before performance is required, or (iii) referring the matter to another lawyer whom the 
lawyer reasonably believes* to be competent. 
(d) In an emergency a lawyer may give advice or assistance in a matter in which the 
lawyer does not have the skill ordinarily required if referral to, or association or 
consultation with, another lawyer would be impractical. Assistance in an emergency must 
be limited to that reasonably* necessary in the circumstances. 
 
California Rule of Professional Conduct 3.3(a)(2) 
“A lawyer shall not fail to disclose to the tribunal* legal authority in the controlling 
jurisdiction known* to the lawyer to be directly adverse to the position of the client and not 
disclosed by opposing counsel, or knowingly* misquote to a tribunal* the language of a 
book, statute, decision or other authority…” 
 
California Business & Professions Code § 6068(d). 
It is the duty of an attorney to do all of the following: 
(d) To employ, for the purpose of maintaining the causes confided to him or her those 
means only as are consistent with truth, and never to seek to mislead the judge or any 
judicial officer by an artifice or false statement of fact or law. 
 
General Order No. 210 and CSD 5013- Southern District of California Bankruptcy 
Court 
Effective January 1, 2026, any pleading, motion, or paper (whether moving, opposing, 
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or in reply) that the filer prepared in any aspect by using a generative artificial 
intelligence ("AI") program must be accompanied by an attestation or certification signed 
by the filer: 
 
• Identifying the AI program used; and 
• Certifying that the filer checked the document for factual and legal accuracy using print 
reporters, traditional legal databases, or other reliable means. 
 
CSD 5013- Disclosure and Certification on Generative Artificial Intelligence Use 
 
Shayan v. Shakib, 116 Cal. App. 5th 619, 339 Cal. Rptr. 3d 354 (2025). 
Appellant’s attorney used AI to draft appellant’s opening brief, which contained 
“hallucinations” and “made-up quotes from reported decisions.” Appellee filed a motion 
to dismiss the appeal and strike the brief, as a sanction for attorney’s conduct. In 
opposing the motion, appellant referred to the fabricated quotes as “clerical citation 
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errors” and denied that they resulted from the use of AI tools. 
 
The Court found that counsel violated California Rule of Professional Conduct 3.3(a)(2) 
and Business & Professions Code § 6068, imposed sanctions of $7,500, struck 
appellant’s opening brief, and ordered appellant to file a corrected opening brief. 
 
A copy of the Second District Court of Appeal’s decision is attached hereto as Exhibit “3.” 
 
McCarthy v. United States Drug Enf't Admin., 171 F.4th 245 (3d Cir. 2026). 
Attorney filed opening and reply briefs that were generated, in part, with inaccurate 
summaries and a hallucinated authority, which he alleged were obtained from a non-
attorney. Despite confirming the inaccuracy of his filings after they were filed, he neither 
read nor verified the existence of the cited authorities and made no attempt to remediate 
the situation until after the Court ordered him to provide copies of the cited authorities and 
explain if or how he verified their accuracy. 
 
Following entry of an order to show cause why he should not be sanctioned, the Court 
concluded that he did not violate his duty of candor to the tribunal because it was 
debatable as to whether he “knowingly” made a false statement because he failed to read 
the cases. Similarly, the Court found that it was debatable whether he knowingly failed 
to correct his false statements of fact and law and could not conclude that he did not know 
that the concept of “good faith” was inconsistent with presenting legal authority that he 
did not even verify existed. However, the Court found that the attorney violated his duty 
to provide competent representation to a client because he failed to check all the citations 
in his briefs and imposed the sanction of a reprimand, finding, inter alia, that the Court 
had not yet had the opportunity to speak on the issue and emphasize that, when using 
AI, litigants must still strictly adhere to the rules of professional conduct. 
 
In a partial dissent, Judge Roth explained that she would have imposed sanctions for 
violation of the duty of candor to the tribunal because the attorney could not have believed 
that the material in question was true based on a reasonably diligent inquiry where he 
never checked the veracity, or event the existence, of the cases cited. 
 
A copy of the Third Circuit’s decision is attached hereto as Exhibit “4.” 
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Topic 4: Proposed Amendments to the California Rules of Professional 
Conduct 
Are the proposed amendments to the California Rules of Professional 
conduct sufficient to address the impact of AI on the practice of law or should 
more extensive amendments be proposed either to the California Rules of 
Professional Conduct or to the Local Rules of the District Courts and/or 
Bankruptcy Courts? 
 
Sources 
See Proposed amendments to the California Rules of Professional Conduct (redline), 
attached hereto as Exhibit “5.” 





















































































CSD 5013 [01/01/2026] 

Name, Address, Telephone No. & I.D. No. 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF CALIFORNIA 

325 West F Street, San Diego, California 92101-6988 

In Re  

   BANKRUPTCY NO. 

  Debtor(s) 

   ADVERSARY NO. 

  Plaintiff(s) 

v.  

Defendant(s) 

DISCLOSURE AND CERTIFICATION ON GENERATIVE ARTIFICIAL INTELLIGENCE USE 

Pursuant to General Order No. 210,  

Party:              and 

Filing Counsel:     

make the following disclosure and certification concerning the use of any generative artificial intelligence ("AI") program 
in preparing the attached paper, styled    

For purposes of its General Order, the Court considers generative AI to be that which can create original content such as 
text or images in response to a user's prompt or request. This includes in particular the creation of a filed paper's initial 
content through such a prompt or request. Later augmentations to initial content are likewise subject to the General Order 
if that is created through a prompt or request using generative Al.  

In contrast, spell checkers, predictive text prompts, grammar checkers, paraphrasing tools, text polishers and the like 
are typically not covered by the General Order.  

Disclosure 

The following generative AI program(s) was/were used in preparing the attached paper: 

Certification 

The filer(s) of the attached paper certify that they checked the document for factual and legal accuracy using print 
reporters, traditional legal databases, or other reliable means outside of AI.  

Dated: 

Filing Party or Counsel 



Filed/Docketed
Nov 18, 2025UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

In re: 

FILINGS USING GENERATIVE 
ARTIFICIAL INTELLIGENCE 

) 
) 
) 
) 
) 

__________________ ) 

BANKRUPT 
ORDER NO. 

Effective January 1, 2026, any pleading, motion, or paper (whether moving, opposing, or 
in reply) that the filer prepared in any aspect by using a generative artificial intelligence ("AI") 
program must be accompanied by an attestation or certification signed by the filer: 

• Identifying the AI program used; and 

• Certifying that the filer checked the document for factual and legal accuracy using print 
reporters, traditional legal databases, or other reliable means. 

This General Order applies to all filers - whether attorneys or self-represented litigants. 

Rule 9011 of the Federal Rules of Bankruptcy Procedure continues to apply to all 
documents filed with the Court. Furthermore, the Court construes each filing as a certification by 
the person signing a filed document of compliance with Rule 901 l(b). 

IT IS SO ORDERED. 

Dated: November 18, 2025 

CHRISTOPHER B. LATHAM 
Chief Judge, U.S. Bankruptcy Court 
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